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? UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

b

IN|RE HANFORD NUCLEAR
RESERVATION LITIGATION

NO. CY-91-3015-WFN

ORDER GRANTING PLAINTIFFS'
MOTION TO STRIKE DEFENDANTS'
GOVERNMENT CONTRACTOR DEFENSE

i S P

! | |
. This Order relates to: All Cases
i .

Conﬁ:ractor" Defense [pursuant to Fed. R. Civ. P. 12(f)], filed

Jadbary 16, 2004 (Ct. Rec. 1399), was held March 17, 2004, in Spokane,
| .

Was.:.ihington. ‘Peter Nordberg presented Plaintiffa'! argument; Kevin Van

Wargnitl presented Defendanta! argument. Also present were the following

I
counsel representing the listed parties:

' ' Plaintiffs’ Lead Counsel Louise Roselle

S T Plaindfls | Comisel

f " Jaros | _ Roy S. Haber

: Seaman !

: * Hamilton/Criswell 1 Merrill Davidoff (Telephonic)
| " Evenson : Armold Levin John Cumrmings
' Berg ' Richard Eymann  Steven Jones
L . Conmie Powell

,I 'Defendants' Lead Counsel.
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i
1 Berg/Lumpkin
C !' '| Matthies
3 -~ Defendamts . v Coumsel
4 | EX DuPom De Nemours & Co, [DuPot]
s ' __General Electric Co. [GE] _| William (Randy) Squires
. UNC Nuclear Indusiries, Inc. [UNC]
7 é; Thé Court took the matter under advisement. The Cﬁurt has reviewed
8 théﬁ file, the briefing on the Plaintiffs' Motion teo Strike, and
9 coﬁ%idered the oral argument of counsel. For the reasons stated below,
10 th%g Court grants the Plaintiffs' Motion to Strike the Defendants'
11 "Gé&ernmenthontractor“ Defense,
12 | I. BACKGROUND
13 I The Amended Joint Consolidated Complaint for the cases c_o,nsol'idated
14 iﬁ?iﬁ Re: Hanford, CY-91-3015-WFN, was filed August 29, 2003. Federél
15 qu%étion Jurisdiction is asserted pursuant to the Price-Andersén Act, 42
16 U.#}C. § 2210(n)(2); Supplemental jurisdiction is asserted pursuant to
17‘ 28}U.S.C. § 1367. fhe Plaintiffs' eight claims against the Defendants
18 whifoperated the Hanford nuclear weapons facility are alleged to arise
19 un&ér the Price-Anderson Act and/or gtate law.Z
21 | — _
25 _ f *plaintiffs! claims include: (1) negligence; (2) absolute or strict
23 llalblllty, (3) trespass; (4) private nuisance; (5) public nuisance;
24 (sﬂ outrage; (7) negligent infliction of"émotional distress; and
.25 (aﬁ concert of éction/civil conspiracy. Amended Jt. Consol..Compl.,
26 fiﬁéd 8/29/03, pp. 8-15.

ORDER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEEENDANTS' GOVERNMENT CONTRACTOR DEFENSE -~ 2
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. Defendants' Answer to the Amended Joint Consoiidated Complaint was
fiﬁéd September 29, 2003, The third affirmative defense, among the
tw%ﬁve identified, is the government contractor defense. Answer filed
B/é%/OB, p. 9. The fourth defense asserts that the .claims are in
.acéﬁality against the United States which has not waived its sovereign
im@#nity and that the decisiona made by the United States are protected
bthhe discretionary furictions exception to the Federal Tort Claims Act
[FﬁbA], 28 U.S.C. § 2680(a). Id.
| ' II. STANDARD FOR STRIKING AN AFFIRMATIVE DEFENSE

ﬁ Plaintiffs argue that the government contractor defense must'be
stﬁﬁcken as it is legally inapplicable to the Plaintiffs' Price-Anderson
cl%ims. The Federal Rules of Civil Procedure authorxize the Court‘tb
st%ike'any insufficient defense. FED. R. Civ., P. 12 (£)?; Sidney-Vinstein
VZHA.H. Robins Co., 697 F.2d4 880, 885 (éth.Cir. 1983). “[T]he function
of?% 12 (f) motion to strike iz to avoid the expenditure of time and money
th#t must arise from litigating spuriOus issues by dispensing with those
is%ues prior to trial . . . ." Sidney—vinstein, 697 F.2d4 at 885; cf.
-Haﬁt v. Baca, 204 F.R.D. 456, 457 (C.b. cal. 2001). Plaintiffs assert

i

thﬂt the government contractor defense should be stricken to save the

*Rule 12(f) of the Federal Rules of Civil Procedure states:

- [ulpon motion made by a party before responding to-a pleading
. or, if no responsive pleading is permitted by these rules, upon
.. motion made by a party within 20 days after service of the
' pleading upon the party or upon the court's own initiative at
P any time, the court may order stricken from any pleading any
i insufficient defense or any redundant, immaterial, impertinent,
©  or scandalous matter. '

Pen. R. CIv. P. 12(£) (West 2003).

ORDER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEFENDANTS ' GOVERNMENT CONTRACTOR DEFENSE - 3
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explénditure,of resources that would be necessary if the issue was to be

addii‘essed simulténeously‘ legally and factually. The courts do not favor
mot,.lons to strlke, however, and will grant them only if the insufficiency
of |the defense is clearly apparent. Klemens v. Air Line Pilots Ass'n
Inti:ern, £00 F. Supp. 735, 738 (W.D. Wash. 1980); 5A CHARLES WRIGHT & ARTHUR

MILLER, FEDERAL PRACTICE & PROCEDURE § 1381 p. 672, 677-78 (2d ed. 1990),

Undar this standard the questicn'is whether the government contractor

i '
de'flénse is clearly insufficient as a matter of law and should be

strlcken.

Defendants argue that the Motion to Strike ie untimely. However,
thel Court may raise the issue at any time and this discretion renders the
0 iiday rule unimportant. FED. R, Civ. P. 12(f); Emmpresa Cubana Del

Ta&éco v. Culbro Corp., 213 F.R.D. 151, 155 (S.D.N.Y. 2003). Moreover,

theji? Court gave the Plaintiffs express permission to fij.e the Motion to
Stﬁﬁke.
’ ITI. DISCUSSION

. The issue pbefore the Court is whether the Defendants may assert

thélf government contractor defense against Plaintiffs' Price-Anderson

Act! {P-AA] claims or whether the defense is clearly insufficient as
K '
a matter of law, This presents a guestion of first impression as

) ’ :
no flcourt has directly addressed the issue raised by the Plaintiffs
inf%thi case. In such circumstances, the Court's ultimate decision
musj!,t comport with common sense after careful consideration is given

to gifthe statute enacted by Congress, the common law defense created by
theiii Court, and the broader dictates of sovereign immunity and separation
of ifpowers.

I :
ORIfh?F.‘.R GRANTING PLAINTIFFS' MOTION TO STRIKE
DEFENDANTS' GOVERNMENT CONTRACTOR DEFENSE - 4
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Government Immunity. The United States enjoys govereign immunity
i :
andI cannot be sued unless it unequivocally waives its immunity. Irwin

v. bep't: of Veterans Affairs, 498 U.8. 89, 95 (1990). Congress waived

'the' government's sovereign immunity in the Federal Tort Claims Act [FTCA]

butI excepted from the waiver discretionary decisions of the federal
govrernment- 28 U.8.C. § 2680(a); Earleg v. United Stactes, 935 F.2d 1028,
103' {(sth Cir. 1991). A discreticnary decision is one in which a

govrbrnment actor, of whatever status, takes an action that involves
| . :

co:;lblderat:.on of social, economic or politieal policy. Earlesg, 935 F.2d
at é:iloil. Courte have reasoned that the "principle of separation of
pox«iriers reguires that the judiciary refrain f£rom inteffering in those
exe:ibutive branch actions that involve gquestions of public pélicy,

econom:.c exped:.ency and administrative practicality." U.S. Fire Ins. Co.
|I

lUnited States, B06 F.2d 1523, 1534-35 {(11lth Cir. 1983) (Public Vessels

I

Act implicitly contains discretionary function exception to waiver of

soverelgn immunity) .
An example of how the United States is shielded frcm suit by the

diéicretionary function exception of the FTCA is provided by Judge
Pa:f-fner's decigsion in Seaman v. E.I. Dupont and Gepneral Electric,

CVY88-0197-PA (D. OR 6/27/91).* In Seaman, plaintiffs sued the United
"Local Rule 7.1(g) (2) precludes parties from citing unpublished

ca:fiies unless limited exceptions exist, ncone of which apply in this case.

Thejérefore, Defendants' citation to Seaman was barred by Local Rule.

Six!.ice the case was raised ag one related to this litigation, however, the
Coiurt will briefly discuss the limited holding of the case.
] _
ORPER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEFENDANTS' GOVERNMENT CONTRACTOR DEFENSE - 5
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[ .
States and two Hanford gcvernment contractors, E.I. DuPont de Nemours &
Company and General Electrlc. Judge Pannexr held that the FTCA c¢laims

against the United States had to be dismissed because the government's

decﬁsions to discharge I-131 at Hanford were protected by the discre-
tioéﬁary function exception to the FTCA. ' Claims =zgainst the government
con%fl;::ractors were not addressed in this order and were not dismigged by
the?i? order. Here, there are ﬁo FTCA claime asserted against the United
Stﬁies. The United States is not a Defendant. The claims are brought

aga?iinst the Hanford government nuclear contractoras under the P-AA.

Government Contractor Dafenbe. "Federal courts, unlike gtate
[ .
coufﬁ:ts, are not general common-law courts . . . ." Milwaukee v. Illinois

and:ii Michigan, 451 U.S. 304, 312 (198l1). If state law is to be displaced,
e.lei!'cted representatives of Congress generally do SO, not federal courts.
di: at 313. In a few ingmtances, where there is an absence of an
appl:.cable statute, federal common law has been developed, but the
Sup;meme Court has "always recognized that federal common law is 'subject
to :;i:he paramount authority of Congre'ss. tn  TId, at 213 guoting New Jergey
v. iLlN‘ew York, 283 U.S. 336, 348 (1931).

' In Boyvle v. United Technologies Corp., 487 U.,S. 500 (1988), the
Coui!frt determined that: a federal common law government contractor defense
shcé!:u'ld be created to fill a void where mno explicit statutory directive
ex:i.i'?sted.' 487 U.S. at 504. This defense is available to a contractor who
pe:?.":tformed according to a contract with the United States, when the
coﬁtréctdr's performance would render it liable under state 1a@. McRay

v. EiiRockwell Intern, Corp., 704 F.2d 444, 448 (9th Cir. 1983), The state

lavfrg is effectively preempted by the federal common law defense. The

ORIEbiER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEE;.‘ENDANTS' GOVERNMENT CONTRACTOR DEFENSE - 6
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deffe.nse applies to both performance and procurement contracts. Boyle,
487:!U.S‘. at 506 (military procurement contract).

I Defendants argue broadly that considerations of sovereign immunity

appiﬁl.y to govermnment contractors. The goxrern'ment contractor defense,
howjéver, is not an extension of sovereign immunity. Justice Brennan
dis‘il'fs.ented in Boyle, arguing that official [goverelgn] immunity should not
be iéxtended to government contractors. JId. é.t 524. The majority noted
tha?:f: the issue of extending immunity to government contractors was not
beféi'ore the Court. Id. at 505 n.l1. Citing Boyle, the Ninth Circuit has
th‘UjI:B concluded that "the goverﬁment contractor defense does not confer
sovjl_fereign immunity on contractors." United States ex xel Ali v, Daniel,
Maz:?!én, Johnson & Mendenhall, 355 F.3d 1140, 1146 {9th Cir. 2004). Like |
the FTCaA however, the government contractor defense, | if applicable,
prefi%rents the courts from second 'gueséing government discretionary
decglisions. Boyle, 487 U.S. at 511, _

:I Boyle set forth two legal prerequiait;es to the application of the
govjr;ernment contractor defense and three factual elements. State law w:i.ii
be f;@displaced or preempted by the federal common law only.if (1) the
sut?&@ject mattexr involves "uniquely federal ihteresta"; id. at 5904, and
(Z)i;:: va gignificant conflict exists between an ldentifiable federal policy
or ;-éinterest and the operation of state law or the application of state |
law would frustrate gpecific obij ectlves of federal legislation." Id. at
50"’ (internal quotatione, parenthet:.cals, and c:.tatlons omitted) .

To def:.ne a "s:n.gm.f:.cant confliet" the Court in .Boyle referenced the

disf:icretionary function exception to the government's. waiver of its
i, :

sotereign immunity under the FTCA. Boyle, 487 U.S. at 511. This caused
| ‘ 4

J

i n -
ORNER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEFENDANTS ' GOVERNMENT CONTRACTOR DEFENSE - 7
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1 theIN:.nth Circuit to observe that the defense is 1ntellectually moored

2| to ‘-Ehe discretionary functions exemption of the FTCA. Nzelsen v. G'eo.rge
3 Dlav‘nond Vogel Paint Co., 892 F.z2d I1450, 1454 (9th Cir. 1990). A
4 s:Lgnlflcant conflict exists if the government's decisions are
S dlspret:.cnary functions. Boyle, 487 U.5. at 512. Plain"tiffs correctly
6 not'“—‘- thal: the Boyle decision did not hold that the FTCA actually applied
7| to g?ctlons agaa.nsi; government contractorg. If it had, there would have
81 bee!:r§1 no need to develop a common law defense for the government

9 | contractor who was acting in compliance with government discretionary

10 || decjisions.

11 | The Boyle court held that the three factual elements that must

12 || be /satisfied provided the two legal prerequisites are met, are that :
13 (1)5-i the United States approved reasonably precise specifications; (2) the

14 conil:ractor conformed to the specification; and (3) the contractor

15 wa:qhed of dangera it knew of which were unknown to the Government.

16 || 7d.i at 512.
H

171 ;' Price-Anderson Ackt. In 1957, thirty-one years before the Boyle
§ _ .
18 {| Court defined the contours of the government contractor defense, Congress

19 || enatted the P-AA. The Act specifically addresses when nuclear operators
20 havilé liability for nuclear accidents. The two major objectives of the
21 || P~ AIA are:

| to assure adequate public compensation in the case of a nuclear

22 - accident; and
23 | to set a limit on the liability of private 1ndustry to remove
24 ' a major deterrant to private participation in the development

! of nuclear energy.

25| s. 'REP. No. 100-70, at 13 (1988), reprinted in 1988 U.S.C.C.A.N. 1424,

26 142‘}5 ; cf. Duke Power Co. v. Carolina Environmental Study Group, Inc., 438
I .

ORDER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEFENDANTS' GOVERNMENT CONTRACTOR DEFENSE - 8
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59, 83 (1578). Congress clearly noted that "[tlhe primary concern.

U.Q.

'oflthe Federal Government is w1th the protectlcn of the people who might

suffer damages from the new atomic energy industry." S. Rep. No. 85-296

'(1257): reprinted in 1957 U.S.C.C.A.N. 1803, at 1816.

i@ Originally Congress fashioned the »Act =so as not to create a
I

feﬁéral cause of action. ' Id. at 1810. It relied on state law to

deﬁérmine damages to the publié. Td. It channeled liability to the
nu$?ear operators and established a combination of mandatory private
in@ﬁrance (foxr the operators and those associated with them) and an
iniémnification of the operator. Id.; Duke Power, 438 U.S. at 64-65.

§;~In 1966 the P-AA wag amended to address Congress's concern that
st&te laws might prevent a person damaged from a nuclear incident from
ob&?ining rapid and adequate financial compensation. S. REP. No. 89-1605

(1966) , reprinted in 1966 U.S.C.C.A.N. 3201, 3203-04. Congress amended

'thé;Act to allow the government to contractually reguire operators to

waiwe certain key defenses related to fault and statute of limitations
ané-defenses as to éharitable or governmental immunity but only in the
caée cf a serious event or "extraordinary nuclear occurrence" [ENO]. 8.
REé@ No. 89-1605 (1968), repfinted in 1966 U.8.C,C.A.N. 3201, 3201-02,
32@ ; Duke, 438 U.S. at 66 n.5; see 42 U.8.C. § 2210(n) (1) .

I Congress again amended the Act in 1988 to "better achieve the goal
oprrovzdlng in advance of any nuclear incident a mechanism for full
compensatlon of the public that is equitable, efficient, rellable, and
co&prehensive.“ ~ S. REP. No. 100-21B, at 4 (1988), reprinted in 1988

U.&zC.C.A.N. 1476, 14789. In response to difficulties experienced

‘foﬁlowing the Three Mile Island nuclear incident, Congress provided for

ORBER GRANTING PLAINTIFFS' MOTION TO STRIKE
DEFENDANTS' GOVERNMENT CONTRACTOR DEFENSE - 9
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the consolidation of élaims arising out of a nuclear incident in federal
'digtrict court. JId. at 13, 1488; codified at 42 U.8.C. § 2210(n) (2); El
Pa%olNatUral Gag Co. v. Neztsosgie, 526 U.S. 473, 477 (1999). The federal
co&rt was given original jurisdiction‘as well as removal jurisdiction
ovér all public liability actions: Neztsosie, 526 U.S. at 477. 2As a

e@ult, any claims that grow out of a nuclear incideat are anly

|
compensable under the P-AA. In Re Berg Litigation, 2853 F 3d 1127, 1132

(9rh Cir. 2002) citing In Re Three Mile Island Litigationm, 540 F.2d 832,
85# (3d Cir. 1991) ("After the Amendments Act, no state cause of action
baéed upon public liability exists. A claim growing out of any nuclear
1nﬁ1dent is compensable under the terms of the Amendments Act or it is
no& compensable at all ") Although ;he ¢laims muat be addressed in
feﬁeral court, the "underlying rules of decision are to be derived from
st%te law.” In Re Three Mile Island Litigation, 940 F.2d at 854; cf. 42
U.?.c. § 2014 (hh)S. _

E; Interface ggtween. P.AA and the Goverrment bontracto:' Defense.

Having considered sovereign immunity, the general contours of the

goﬁernment contractor defense, and the history of the P-Aa, the Court
E '

i %42 U.S.C. § 2014 (hh) provides

i [tlhe term vpublic liability action", as used in § 170 .[42
i U.S.C.B. § 2210], means any suit asserting public liability.
' A public liability action shall be deemed to be an action
' arising under § 170 [42 U.S.C.S. § 2210], and the substantive
' rules for decision in such action shall be derived from the law
| of the sState in which the nuclear incident involved occurs,
- unlese such law is inconsistent with the provisions of such
1 section.

42.U.S.C.S. § 2014 (hh) (1996) .

oibBR GRANTING PLAINTIFFS' MOTION TO STRIKE
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