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5 , * UNITED STATES DISTRICT COURT
6

7

8

, ' NO. CY¥-91-3015-uwry
IN. RE HANFORD NUCLEAR : : o
ORDER DENYING DEFENDANTS '

vvvvvv\,v

95 RESERVATION LITIGATION
) MOTION FOR SUMMARY'JUDGMENT--

10 STATUTE - OF LIMITATIONE
11
12

This Order relates to: All Cases
13
14 At the eighth status conference on July 15, 2004) The Court reserved

15§ ruling on Defendants' Motion for Summary Judgment --Statute of Limita-
i6 tiqns, fileqg February 20, 2604 (Ct. Rec. 1433), Afgument was pregented
17 || by William.Squires for the Defendants and Louige Rogelle and Petexr
18 | Nordberg for the Plaintiffg,:

19 The Court hag reviewed the file, all materialg submitted on the
20 Motién, and the Bal] v, Union Carbide co “r —_F.3d ___ 2004 wp 1573172
2t ff (6th cCir. 7/15/04) decision Preasented at the hearing by Défendants;

‘22 »cohsidered the oral argumentg of'counéel, and ig fully informed. For the

23 || reasons stated below, the Motion isg denied.

.24

25 f ILSee Eighth Statug Conference Qrderx: July 15,-20Q4, for listing of

2€ | additionai counsel present at the hearing,

ORDER DENYING DEFENDANTS 1 MOTION FOR SUMMARY
JUDGMENT - ~STATUTE oF LIMITATIONS . - 1
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I. POBITIONS OF PARTIES _
Defendanfs asgert that five'years_befoée Plaintiffs filegd suit on
August 6, 1990,2 there wag massive publicity, extensive public disclosure
of Department of Enérgy [DOE] documénts, and government investigationg
that put the Plaintiffg on notice that Hanford I-131 releases cauged

their alleged thyroid conditions, Defendants identify February 27, 1986,

the date of the DOE!'sg digclopura of 18,320 pages, as the date the’

Plaintiffs had knowledge regarding causation, Defendants assert that
Plaintiffs whose diagnosig oécurred before aAugust 6, 1987 (three years
before filing) dig not aggert timely claimg.

The Plaihtiffs argue that the DOE withheld information on Hanford

emisgions from 1944 untii February 27, 19g¢. After the large pog

reported emissions had injured off-site residents. There was great
uncertainty with mény officialsg, including DOE, Stating there was no

evidence of harm. The media reported on many investigationg and

areas, type &f products, . and dietary habitsg of residents. See
Defendantg!’ Media Appendix, THE OrrGonIAw, Sept:. 12, 1986.° A of August

&, 1987 (three years before filing), a Plaintiff would have coneluded

*The Evénson_class action was filed August 6, 1990 (CY-90-3067) .
*Hereinafter citations to the Defendants' two volume Media Appendix

will be to the media source andg date of Publication,

ORDER DENYING DEFENDANTS MOTION ¥OR SUMMARY
JUDGMENT - ~ STATUTE OF LIMITATIONS - 2
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1 | Reconstruction Project [HEDR] and Hanford Thyroid Disease Study [HTDS]
2 | might resolve the question of harm. Plaintiffs agsert that their cause
3 | of action accrued July 11, 1390, when the technical oversight panel for
4 § HEDR first stated that Hanford releasés were gignificant efnough to &ause
5 || serious risk of illness. The lawsuit wag fimely filed less than one
6 ]l month later on August 6, 1990. _

7 | II. SUMMARY JUDGMENT STANDARD

8 The Defendants have moved for summary judgment. Aﬁparty'is éntitled

10 | parties permits only one conclusion. Anderson v, Liberty Lobby, Inc.,
.11- 477 U.8. 242, 250°(1986). The party seeking éummary judgment must show
121 that né genuine issue of material fact existg and that he ié entitled to
13 ‘judgment as & matter of law by "pointing outn to .the Court that there ig
14 |l an absence of evidence to support tﬁe non-moving party's case. Celotex
‘15 Corp. w. Catrett, 477 U.Si 317, 323 (198s). When the moving ﬁarty'bears
16 | the burden of truth at trial, as the Defendanﬁs do here on the
17 affirmative;defense,‘ they "must come forward with evidence which would

18 || entitle [Ehem] te a directed verdict if the evidence went uncontroverted

19 [at trial."  Houghton v. South, ges F.2d 1532, 1536 (5th cir, 1982
20 | (internal quotations omitted). np material issue of fact is one that
21 -

22 .
23 ff 8ffirmative defense . and it must be proved by the Party asserting it.

24 || Western Recreational Vbhicles,'rnc. v. Swift Adhesivea,,lhc., 23 F.Sd

25 || 1547, 1553 (sth ci;. 1994) ; Wagg v. Bstate of Dunham, 146 Wagh. 2d §3,

26 || 66 (2002) .

ORDER DENYING DEFENDANTS ! MOTION FOR SUMMARY
JUDGMENT - - STATUTE OF LIMITATIONS - 3 :
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atfects the outcome of the litigation and re'quii*es_a trial to regolve the
partieg! differing versionsg of the truth.r S.E.C. v. Seaboard Corp., 677
F.2d 1301, 1306 (9th Cir. 1982) . The court must construe 11 facts in
favor of the hon-moving ‘;partyvand all justifiable inferences arc.av also to

be drawn in his/her favor. Anderson, 477 U.8. at 2585,

shifts to the Plaintiffg. Houghton, 965 F.2d at 1537. The Plaintiffg

'must:' go beyond the Pleadings to degignate specific facts establishing gz

genuine issue for trial, _Celotex, 477 u.s. at 324; Marks v, United
States, 578 F.24 261, 263 (9th cCir. 1978) (genuine issues are not raiped
by were conclusory allegations) . The non-moving party may do this by usge
of affidavits ('includiﬁg his own) ., depositiong, answers to
interrogatories and admigsions. Celotex, 477 U.S. at 323-24., There ig
no iésu’e‘ for trial "unless there is sufficient evidence favoring the non-
moving party for a jury to return a verdict for that party.v Anderson,
477 U.8. at 249..
III. ACCRUAL OF CAUSE or ACTION

Plaintiffg: claims arige under the Price-Anderson pact [P-AA]
which directg .the Court to look to state 1aw. for the Substantive
rules of decision unless the law is inconsistent with § 2219, 42
U.S8.C. § 2014 (hh) . The P-AA doeg; not have_ its own statute of
limitations. A three year Statute of limifat-ions under Washington
law applies to personal injury claims. . Wasy. REV. Copg § 4.16.0_80(2),.
Here, the law of the cage rYequires that Washington lay not only'provide'

the limitationg beriod, but azlgo the accrual Principles that determine

when the pPerliod began to run. In Re: Hanford Nuclear Reservation

ORDER DENYING DEFENDANTS MOTION FOR SUMMARY

JUDGMENT--STATUTE OF LIMITATIONS - 4
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Litigation, 780 ¥. Sipp. 1551, 1570-71," 1573-74 (.D. Wagn. 1991) ,

Although the Ninth Circuit hag declined to decide whether federal acerual
principles'of state accrual principles apply to P-AA claims, O'Canno;
v. Boeing North American, Inc., 311 r.34 1139, 1149 n.4 (9th cir, 2002),
the Sixth Circuit hag determined that State accrual Principles apply
to P-aAA claimg, Nieman V. NLO, Inc., 108 F.3d 1546, 1553 (6th Cir.
1997)., | - |

In an ordinary personal injﬁry action, the general rule is that a
causge of action accrues when the 8Ct or omission occurs. EBstates of

Hibbhard, 11g Wash. 24 737, 744 (19%82). . 1 Washington, however, the

‘there is doubt as to when the statute begins to rup. » North Coagt Air

v. Grudman CO:p.,'111'Wash. 2d 315, 328 (1988) . The common—laW'discovery

rule applies to all Washington "statutes of limitation, ip the absence

of legislation limiting the application of the rule.n Funkhouser v.

Wilson, 89 Wash. app, 644, 666 (1998), affiq i, bart and remanded c.7.c.
v. Corp. of Catholic Bishop, 138 Wash. 2d €99, 720 (1999),

Hére, the parties concur that under Washington law

a jcause of action accrues when g claimant knows, or in the
exercise of due diligence gheuld have known, all the essential
eiements of the cause of action, specifically duty, breach,
cdusation and damages,

Estated of Hibbard, 118 Wash. 29 at 752. The purpose of the discovery
rule i neo give the Plaintiff 4 fairlchance to aécertain'the harm

and itd cauge.n Grumman, 111 Wash. 2d at 328. The defendant jg

ORDER DENYING DEFENDANTS' MOTION FOR SUMMARY
JUD ~-STATUTE OF LIMITATIONS - 5

.-q..;..,.h......[__..._ .~ ~————

- —————— T A Al g g



JUL-23-2004 FRI 10:16 AM Velikanje, Moore & Shore

10
1l
12
13
142
15
16
17
18
18

20

21
22
23
24
25
26

S — e -

FAX NO. 15094536880 P. 07/20

cause.  Id.

Washington discovery rule. In a toxic exposure case, the Ninth Circuit
set out a two-part analysis to determine whether Plaintiff ghonilg have

known ¢f their claim:

off his or her injury. Second, if the Plaintiff was on inquiry-
notice, we must next determine whether an inquiry wouyld have
disclosed the nature and cause of Plaintiffr'g injury so as to
pPUt him on notice of hig claim. The Plaintiff will he charged
with knowledge of facts that he would have discovered through

OfConnor v. Boeing North Amerlcan, Inmc., 311 F.3d 1139, 1150 (sth cir,
2002) 6citations, Qquotations and brackets omitted) ,

' ity ¢ X8. Defendants identify three factors which they
maintain establigh the Plaintiffé' duty to inguire including:‘Plaintiffs'
diagnosis of illness; the publicity regarding Hanford_emissions; and Ehe
fact that other suits were timely filed.

A, Diaégogig of Illnegs, Uhder-Washington law simply learning of
an injury is not sufficient to Place é duty on a pléintiff to inquire.
Grummar, 111 Wagh: 2d at 319 (an action °n a product defect did not
acerue with knoWledge of an airpiane crash); Lo v, Honda Motor Co., 73

Wash. App, 448, 460 (Div. L, 1994) (knowledge of birth asphyxia did not

put plaintiff on inquiry notice in action for medical malpractice), a

ORDER DENYING DEFENDANTS * MOTION FOR SUMMARY
JUDGMEﬂT--STATUTE OF LIMITATIONS - 6
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such a diagnogig does not excite investigation for cause. gsee O'Connor,

311 F.3d at 1150,

cause of thyroid cancer. Under these facts Defendants assert a
Plaintiff'g diagnosis placed upon him/her a duty Lo inquire or even géve
the pe?son knowiedge regarding Hanford's causation of the person's
injury. Defendantg have presented no facts howevef, to'support that at
the time any Plaintiff wasg diagnosed, 'he/she knew either that any
radiation wasg haz;mful or that radiation ig the only known cause of
thyroid cénéer. What Plaintiffs: eXperts now say ig immaterial to what

the Plaintiff knew. at the time of the diagnosis, Moreover, publicity

the.mecllia reported that radiation expasure came from many BOurces, not
juet Hanforg emiasions. See SEATTLE P-I, 5/14/86 (medical X-raya and

flying ‘are also sources of radiation). It is thus disputed whether the

B. Publigcity Re; Hanford Emisgions. There is no dispute that

begfinnifng with Raren Dorn-sSteele's Spokesman-Review article of July 28,
1985 through August 6, 19_90 whén the Evanson cage was filed, there wag
extengive publid,ity regarding Hanford emissions in Washington state, in
Oxegon ‘and some sporadic national coverage,. as Hanford wag being

congidered as a national nuclear waste gmite, Persistent themes ran

ORDER DENYING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT - - STATUTE oF LIMITATIONS - 7
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1 Ithrcugh the media accounts.. One theme was that there was a suspicion

2 | that Hanford emigsions had caused diseases amony dqwnwinders. Another
3 || theme was that the Hanford emissions, which were large compared to Three
4 i Mile Island [(TMI] and Chernobyl, presented no health risk even though
I-131 was'emittéd by Hanford and was known to cause thyroid cancer. This
later themeiwas repeated: by DOE because. it found no increased risk in
Hanford workers; by the state radiation spécialists in Wasﬁington and |}

Oregon; by Congressman Foley; by the-Washington State epidemiologiat; by

W oo 9 o

the Benton and Franklin Coﬁntny.D. Health Director; and by a Walla walla
10 | physician. Of note wasg the fact.thatlalmost every article which included
11 | the suspicion that the emissions did cauge disease, also made reference
12 || to the disclaimers and to & third persistent theme that health studies
13 || were needed aﬁd investigations would’be done.

14. Defendants assert based on Allén V. Etate, 118 Wash. 24 753 (1992)
15 [l and Ball v. Union Carbide Corp., *‘F.Bd ——r 2004 WL 1573172 (6th cir,
16 || 7/15/04) that the publicity was sufficient Eo create a duty to inquire,

17 || Plaintiffg: correctly noted at.orai argument that Allen stood for g
18‘ pProposition not applicable here, that once a potential Plaintifsf begins
19 'an inquiry, the pPerson camnot cease.  Bgzll was also shown by Plaintiffg
20 I at oral argument tg actually lend Support to the Plaintiffs, In Ball the
21 || court observed that where there wag widespread publicity the plaintiffs,
22 || 1iving close to the Oak Ridge nucleér site, shouldlhave been aware of
23 I their potential personalninjury claims at the latest when official
24 preliminary Teports became available, Ball, 2004 wr, 1573172, *g, Here
25 | the Plaintiffg filed suit one month after the first preliminary report

26 of HEDR. Under the reasoning of the Balj court, the Hanford'filing

|| ORDER DENYING DEFENDANTEF MOTION FOR SUMMARY
JUDGMENT--STRTUTE OF LIMITATIONS - 8
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should have been timely. A reasonable Person would not necessarily have

been expected to inquire basged upon thesge ﬁedia'reports.

C. Qthexr Timely Filed Suitg. When media attention is given to otherx

similarly situated plaintiffs filing iawsuits, federal courts have held

1

2

3

4

5 || that causes of action accrue at that time. In Hughes v. Vanderbilt
6 | Univ., 215 F.3d 543, 548 (6th Cir. 2000), a woman who resided in
7 | Nashville, Tennessee when press and t.v. goverage was given Fb lawsuits
8 | against the‘defendant was charged with constructive knowledge of her
9

claim and that her suit filed 4% years later was untimely. 1In Berry

10 | Petroleum Co. v. Adams & Peck, 518 7,29 402, 410 (2d Cir. 1975), 4

11 || stockholders’ fraud action was deened untimely because the stockholders

12 ff should have discovered evidence of fraud earlier when the Stock Exchange

13 } and the SEC filed actions against the company that were Publicized and

14 | when another lawsuit was filed against the cdmpapy. _ ,
15 Here, the Defendants assert that two lawsuits were filed that
16 | should have put other plaintiffs on notice a8 well aes the fact that the
17 f plaintiffg' bar advertised that the statute of limitations woulg expire
18 | February 27, lsssg, two years after .the release of the DOE documents.
13 )| However, the determination of the Plaintiffg! bar regarding the statutev
20 f of limitation wag within three Years of Plaintiffg:' éuit being filed ang
21 ] is therefore immaterial .

22 The first lawsuit was filed February 19, 1988, in Oregon federal
23 || court by oOregon counsel on behalf of Chuck Seaman, personal
24 representative for Frieda Seaman against DuPont‘and General Electric.
25 |-CY-91-3080. Frieda Seaman died of radiation»poisoning in 1986, After

26 || the Federa; Tort Claims Act claim was dismissed against the United States.

ORDER DENYTNG DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT - -STATUTE OF LIMITATIONS - g
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by Judge Panner, the Seaman case was transferred to the Eastern District
of Washingtén on-December 2, 1991. This Court could not locate any media
reports regarding the Seaman cage that would have put the Plaintiffs on
inquiry notice. '

The second Hanford related case was filed July 31, 1986, by ten
Colville Tribal membérs in the Eastern Distriet of Washington against the
United States, DuPont and GE. SPOKESMAN-REVIEW article, B/ 03/86. Less than
a year later, on June 25, 1987, the Spokesman—Review reported that a
Btipulated dismi;aal with a right to refile would be entered in the

Colville case. - Joint Btipulation filed 7/13/87, C-86-601-JLQ, Ct.

‘Rec, 13. The Court takes judicial notice of the Joint Stipulation which

includes the comment "the parties anticipate that the study [dose
reconstruction] may provide more definitive data on health effects." 14.
Thus the case that received Publicity did not proceed in part because
definitive data on health effects was not yet available. A reasonable
person might not have been expected to inguire about the cause of his/her
disease based ubon this aborted litigation. |
A review of the above three factors ifentified by the Defendants
lead this Court to conclude that material questions of fact exist as to
whether these factors were sufficient alone or in combination to put a
Plaintiff on ndtice that he/she had g3 duty to inquire as to whether
Hanford AEmissipns had caused hig/her injury. This conclusion is
supported by Washington cases'which have held that 3 plaintiff'g duty of
due'diligence normally raises a factual question that will preclude
summary judgment unless reasonable minds can reach but one conclusion,

Egtateg of Hibbard, 118 Wash, 2d at 750; Green v. A.P.C., 136 Wash. 24

ORDER DENYING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT - -STATUTE OF LIMITATIONS - 10







